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CERBER, Judge: This case was heard pursuant to the
provi sions of section 7463 of the Internal Revenue Code in effect

when the petition was filed.! Pursuant to section 7463(b), the

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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decision to be entered is not reviewable by any other court, and
this opinion shall not be treated as precedent for any other
case.

Respondent determ ned a $5,572 incone tax deficiency and a
$1, 114 section 6662(a) accuracy-related penalty for petitioner’s
2005 tax year. The issues for consideration are: (1) Wether
petitioner nmust include in gross incone partnership income he
assigned to his sons; (2) whether petitioner nust include in
gross incone a distribution froman individual retirenment
annuity; (3) whether petitioner is liable for a section 72(t) 10-
percent additional tax on that distribution; and (4) whether
petitioner is liable for the section 6662(a) accuracy-related
penal ty.

Backgr ound

Petitioner resided in Utah at the tinme his petition was
filed. [In 1994 petitioner, an enpl oyee of the Federal
Governnment, accepted a Vol untary Separation Incentive Paynent
(separation paynent) of approximately $50,000 as part of the
Def ense Base Cl osure and Real i gnment process. At that tine he
al so had accunul ated contributions in a Federal retirenment plan
account .

On the advice of his accountant, M. Vanderharr, petitioner
used $25,000 from his separation paynment to purchase partnership

interests in the IEA Inconme Fund XlIl Limted Partnership (IEA)
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and the Cronos d obal Income Fund XIV Limted Partnership
(Cronos). The partnerships’ main business consisted of renting
out space on cargo ships which they owned. As a partner
petitioner received annual distributive shares of the

part nerships’ incone and depreciation deductions on the ships.

He was inforned of his share of partnership incone and deductions
by means of Schedul es K-1, Partner’s Share of Incone, Deductions,
Credits, etc. Petitioner irrevocably assigned the right to
receive the partnership incone to his two sons. In 2005 the
partnerships paid $23 in interest incone and $2,232 in rental
income directly to petitioner’s sons.

Petitioner used the accunul ated contributions in his Federal
retirement plan account and the $20, 000 remaining fromhis
separation paynent to purchase an individual retirenment annuity
from Aneri can Skandi a Life Assurance Co. (ASLAC) in 1994. In
2005 petitioner informed M. Vanderharr that he w shed to
transfer the noney in the ASLAC annuity account to an individual
retirement account (IRA). M. Vanderharr arranged for ASLAC to
i ssue a check for the $38,535 val ue of the annuity (ASLAC
di stribution) and instructed petitioner to deposit the check into
an | RA at Scottrade where petitioner had previously opened a non-
| RA account (regular account) on January 12, 2005.

On July 27, 2005, petitioner received the check from ASLAC

and i medi ately went to a Scottrade office. Petitioner told a
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Scottrade enpl oyee that he wanted to open an I RA. The enpl oyee
conpl eted the necessary paperwork for himand gave hima receipt
for the deposit. However, no I RA was actually established, and
the noney was incorrectly deposited into petitioner’s regul ar
account. \en petitioner was made aware that his Scottrade
account was not an |IRA, during October 2008, he caused a
Scottrade IRA to be opened in his nane.

In 2005 petitioner received nonthly account statenents via
emai | and continued to nake trades in the account. He noticed
that the funds had been credited to the regul ar account he had
initially opened, but he assuned the account had been converted
into an IRA. Petitioner did, in fact, treat the account as an
| RA and did not wthdraw any noney fromit.

Petitioner filed a tinely 2005 Federal inconme tax return.
On his return petitioner did not report the interest and rental
inconme paid to his sons by I EA and Cronos, but he did claimhis
distributive share of the partnerships’ depreciation deductions.
Petitioner did not report the $38,535 ASLAC distribution because
he thought it had been tinely reinvested in an | RA
Additionally, petitioner did not report $31 in interest income
and $164 in dividend incone that he received from Scottrade in

2005.
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On January 7, 2008, respondent sent petitioner a notice
of deficiency determ ning a deficiency of $5,572 based on
petitioner’s failure to report the partnership incone from
| EA and Cronos, the ASLAC distribution, and the dividend and
interest incone from Scottrade. Respondent al so determ ned
that petitioner was |iable for a section 6662(a) accuracy-related
penalty of $1,114. On April 7, 2008, petitioner filed a petition
with this Court. Petitioner has conceded that the interest and
di vidend incone from Scottrade should have been included in
hi s gross incone.?

D scussi on®

Assi gnment of Partnership | ncone

A fundanental principle of tax lawis that incone is taxed

to the person who earns it. Lucas v. Earl, 281 U S 111, 114-115

(1930). The power to dispose of income by causing the inconme to
be paid to another is the equival ent of ownership for tax

purposes. Helvering v. Horst, 311 U. S. 112 (1940); Teschner v.

Comm ssioner, 38 T.C. 1003 (1962). Therefore, a taxpayer

entitled to receive incone at a future date cannot avoid tax on

2\ have assuned that the dividend and interest inconme was
attributable to the assets in the account that were not part of
petitioner’s |RA

3Petitioner did not argue that any burden or proof or
production shifted to respondent under sec. 7491(a). Respondent,
however, has the burden of production with respect to the
accuracy-rel ated penalty. See sec. 7491(c).
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that income by making a gift of it by anticipatory assignnment.

Hel vering v. Horst, supra. This is true regardl ess of whether

the assignnment of incone is irrevocable. 1d.; Glt v.

Comm ssioner, 216 F.2d 41, 48 (7th Cr. 1954), affg. on this

point 19 T.C. 892 (1953); Drake Univ. v. Conmm ssioner, 44 T.C

70, 72 (1965).

Petitioner owned the partnership interests in | EA and
Cronos. Although he irrevocably assigned the right to receive
the incone fromthose partnership interests, he did not transfer
the partnership interests. In effect, he retained the tree
(ownership) and transferred the fruit (right to the incone).
Accordingly, the incone fromthose partnership interests bel onged
to petitioner even though it was paid directly to his children.
We hold that petitioner is required to report the partnership
i ncone.

1. | ndi vi dual Retirement Annuity Distribution

Amounts distributed froman individual retirenment plan are
generally includable in gross incone as provided under section
72. Sec. 408(d)(1). The term*®individual retirenment plan” neans
ei ther an individual retirenment account or an individual
retirement annuity. Sec. 7701(a)(37). An individual retirenent
pl an distribution is not taxable under section 408(d)(1) if the
entire distribution is rolled over into another individual

retirement plan account within 60 days. Sec. 408(d)(3)(A)(i).
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Petitioner received a $38,535 distribution fromhis ASLAC
i ndi vidual retirenment annuity. Petitioner requested that
Scottrade deposit it into an |RA at Scottrade so that it could be
rolled over into an individual retirenent plan account within 60
days.

Petitioner contends that he should be excused fromthe tax
and penalty on said wthdrawal because the failure properly to
roll over the $38,535 was Scottrade’s error of which petitioner
was not aware. There is support for petitioner’s argunment in

Wod v. Comm ssioner, 93 T.C. 114 (1989).

In Whod, the taxpayer received a | unp-sumdistribution of
cash and stock froma profit-sharing plan. Intending to rol
over the distribution, he opened an IRA with a | arge brokerage
conpany as trustee. Although the trustee accepted the cash and
stock for deposit to the IRA it mstakenly recorded the stock as
havi ng been transferred to the taxpayer’s other non-1RA account.
The taxpayer did not notice the error on his next statenent.
About 4 nonths after the expiration of the 60-day rollover
period, the trustee independently corrected its records to
reflect the transfer of the stock to the IRA. Because the
parties had a contractual agreenent to hold the cash and stock in
the IRA, we found the trustee’s m stake to be a nere bookkeepi ng
error that failed to properly reflect the transaction. W

accordingly held that the taxpayer’s rollover was tinely.
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Petitioner instructed a Scottrade enpl oyee to deposit the
proceeds of the ASLAC distribution into a new IRA. The enpl oyee
conpleted the | RA paperwork required to open the account and gave
petitioner a receipt for the deposit. As in Wod v.

Commi ssi oner, supra, the Scottrade enpl oyee’s actions established

a contractual agreenent to hold the proceeds of the distribution
in an | RA

We note that petitioner treated the account in all respects
as though it were an IRA. He nmade a good-faith attenpt to open
an | RA and presented Scottrade with everything necessary to do
so. There is nothing in this record that indicates or inplies
that he was aware that an | RA had not been opened.

Accordingly, we hold that the distribution is not includable
in petitioner’s gross incone.

[11. Section 72(t) Additional Tax

Section 72(t) inposes an additional tax on an individual
retirement plan distribution equal to 10 percent of the anount
included in gross incone, subject to certain exceptions. Because
the ASLAC distribution is not includable in petitioner’s gross
i ncone, petitioner is not liable for the section 72(t) additional
t ax.

V. Section 6662(a) Penalty

Section 6662(a) and (b)(1) and (2) i1Inposes an accuracy-

rel ated penalty of 20 percent on the portion of an underpaynent
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attributable to negligence, disregard of rules or regulations, or
a substantial understatenent of incone tax. Negligence includes
any failure to make a reasonable attenpt to conply with the

provi sions of the Code or to exercise ordinary and reasonabl e
care in the preparation of a tax return. Sec. 1.6662-3(b)(1),

I ncome Tax Regs. Negligence is strongly indicated where a
partner fails to treat partnership itens in a manner consi stent
with the treatnment of such itens on the partnership return. Sec.
1.6662-3(b)(1)(iii), Income Tax Regs.

Petitioner was negligent in failing to treat the partnership
itens consistent wwth the Schedul es K-1 he received. Although he
clainmed his distributive shares of the partnerships’ depreciation
deductions, he did not include the inconme paid directly to his
sons, which was his share of the partnerships’ incone.

Petitioner clains that M. Vanderharr advised himthat the
partnership incone paid to his sons would not be taxable to him

Section 6664(c) (1) provides a defense to the section 6662
penalty for any portion of an underpaynent where reasonabl e cause
exi sted and the taxpayer acted in good faith. In determning
whet her a taxpayer reasonably relied in good faith on
prof essi onal advice, all facts and circunstances nust be
consi dered, including the taxpayer’s education, sophistication,
and busi ness experience. Sec. 1.6664-4(c)(1), Inconme Tax Regs.

Cenerally, the nost inportant factor is the extent of the
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taxpayer’s effort to assess the taxpayer’s proper tax liability.
Sec. 1.6664-4(b)(1), Incone Tax Regs.

Petitioner testified that M. Vanderharr handl ed his taxes
and specifically advised himthat he would be “out of the tax
| oop” in regard to the partnership interests. However, the
record does not show what advice M. Vanderharr may have provi ded
and his qualifications for giving such advice. Under the
ci rcunstances we are unable to find that petitioner relied or
that it would have been reasonable for himto rely on M.
Vanderharr’s tax advice. Petitioner prepared his own return and
clainmed his share of the partnerships’ depreciation deductions
despite being advised that ownership of the partnership interests
woul d have no tax effect on him

Accordingly, we hold that petitioner is liable for the
section 6662(a) penalty on the underpaynent attributable to the
partnership incone. Petitioner is also liable for the section
6662(a) penalty on the underpaynent attributable to the conceded
interest and dividend incone. W |leave to the parties the
conputation of the correct amount of the penalty under section
6662(a) .

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




